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DAVID D. LAWRENCE, State Bar No. 123039
dlawrence@lbaclaw.com
DENNIS M. GONZALES, State Bar No. 59414
dgonzales@Ibaclaw.com

THAN A. OYSTER, State Bar No. 225307
noyster@Ibaclaw.com
LAWRENCE BEACH ALLEN & CHOI, PC
100 West Broadway, Suite 1200
Glendale, California 91210-1219
Telephone No.§818) 545-1925
Facsimile No. (818) 545-1937

Attorneys for Defendant _
Burbank Police Department Officer Gunn

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA
PRESTON SMITH, an individue Case NoCV 1(-8840 VBF (AGRx
Plaintiff, Honorable Valerie Baker Fairbank
OFFICER GUNN'S NOTICE OF
VS. MOTION AND MOTION FOR

JUDGMENT ON THE PLEADINGS

CITY OF BURBANK: BURBANK Date: Ma)é 16, 2011

POLICE DEPARTMENT; Time: 1:30 p.m.

BURBANK POLICE DEPARTMENT) Courtroom: 9

OFFICER GUNN:; BURBANK

POLICE DEPARTMENT OFFICER

BAUMGARTEN: BURBANK

POLICE DEPARTMENT OFFICER

EDWARDS:; AND DOES 1

THROUGH 100, INCLUSIVE

Defendants.

TO THE CLERK OF THE COURT, ALL INTERESTED PARTIESND
THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on May 16, 2011 at 1:3fhp.or as soon as
thereafter as counsel may be heard, in Courtrooirtl®e above-referenced Court
located at 312 N. Spring Street, Los Angeles, Galif 90012, Defendant
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OFFICER GUNN (hereinafter “Officer Gunn”) will ardbes hereby move this
Court, pursuant to Federal Rules of Civil ProcedBRwe 12(c), for an order
granting judgment on the pleadings in favor of Gd#fiGunn and against Plaintiff
as to all claims for relief on the basis that GdfiGGunn is entitled to judgment as
a matter of law.

Officer Gunn’s Motion is made on the following gruis:

1. Plaintiff's Section 1983 claim against Officer Gusrbarred
because Plaintiff pled guilty to violating CaliféanPenal Code 8§ 148(a)(1) and a
judgment in Plaintiff's favor would necessarily alidate his convictionSmith v.
Hemet, 394 F.3d 689, 695 (2005 nithart v. Towery, 79 F.3d 951, 952 (9th Cir.
1996); and

2. Plaintiff's state law claims against Officer Gume also barred
because of his conviction for violating Califoritanal Code § 148(a)(Iyount
v. City of Sacramento, 43 Cal.4th 885, 902 (2008).

This Motion will be based upon this Notice of Motiand Motion, the
Request for Judicial Notice (hereinafter “RJFN"fdexhibits thereto filed and
served concurrently herewith, the Declaration ofiida A. Oyster and Exhibits
thereto filed and served concurrently herewith,gleadings, documents and
records on file herein, and upon such other furtinal or documentary matters ag
may be presented at the hearing of this motion.

This Motion is made following the conference otineel pursuant to Local
Rule 7-3, which took place on February 2, 2011.

Dated: April 18, 2011 LAWRENCE BEACH ALLEN & CHOQPC

By /s/ _Nathan A. Oyster
Nathan A. Oyster
Attorneys for Defendant _
Burbank Police Department Officer Gunn
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MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION.
This case relates to the April 10, 2009 arreftlaintiff Preston Smith.
Following his arrest, Plaintiff pled guilty to veing California Penal Code §

148(a)(1) — interfering with a peace officer in taeful performance of his
duties. Plaintiff also pled guilty to the possessof a controlled substance.

Plaintiff's Complaint alleges that Officer Gunndaother officers with the
Burbank Police Department used excessive forcenagghim during the course of
the arrest. The Complaint is barred as a mattEvoby the doctrine set forth in
Heck v. Humphrey, because any finding in favor of Plaintiff wouldagssarily
invalidate the Plaintiff's criminal conviction.

As discussed in detail below, Plaintiff’'s crimira@inviction was fogll of
the events in which he interacted with Officer Gymmior to his arrest. Plaintiff's
conviction is based on his fleeing from Officer Guhis physical resistance to
Officer Gunn and other officers from the BurbanKkié®Department, and
Plaintiff's striking and attempts to strike offisefrom the Burbank Police
Department. Because the criminal record is so cehgmsive as to show that all
of the events are subject to Plaintiff’'s criminaheiction, all of Plaintiff's claims
are barred.

Officer Gunn moves for judgment on the pleading$oaall claims, based
upon the limited issue of whether Plaintiff's clai@re barred by his conviction
for violating California Penal Code § 148(a)(1).

. STATEMENT OF FACTS.

On April 10, 2009, Plaintiff and other individualgere being questioned by

officers from the Burbank Police Department as tveye walking in the vicinity

of a liquor store in Burbank. Complaint, I 16aiRtiff alleges that Officer Gunn
used excessive force on multiple occasions befirer officers arrived to
provide backup.d., 1 17. Plaintiff alleges that Officer Baumgarterd another
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police officer, along with Officer Gunn, used exsige force as Plaintiff was
being restrained and placed in handcufts, 9 18. Plaintiff was subsequently
taken to St. Joseph's Hospital for medical treatmieh, § 19. There is no
allegation that excessive force was used folloviRtagntiff's arrest.Id., 11 16-19.

On April 14, 2009, a four-count misdemeanor conmphaas filed against
Plaintiff in the Los Angeles Superior Court. EA™to RJFN [Criminal
complaint], 1. Count Il of the complaint allegéxt Plaintiff “did willfully and
unlawfully resist, delay or obstruct a public oéftadischarging or attempting to
discharge any duty of his office or employment” vi@ation of California Penal
Code § 148(a)(1)Id. The criminal complaint specifically alleged ttdaintiff
committed the following acts of resistance:

» Plaintiff ran from Officer Gunn during a lawful d#ttion and despite

orders to stopld.

* Plaintiff used elbows and hands in a fist to stkécer Baumgarten,
Officer Edwards, Officer Joel, Officer RodriguendaOfficer Gunn
during the officers' attempt to lawfully restraitaiatiff. 1d.

» Plaintiff flailed arms and kicked legs when Officgaumgarten, Officer
Edwards, Officer Joel, Officer Rodriguez, and Géfi€Sunn tried to
detain him.Id. at 1-2.

On April 29, 2009, Plaintiff pled guilty to violiag Count Il of the
complaint — California Penal Code § 148(a)(1). ‘®.to RIFN [Criminal
complaint]; Ex. “C” to RFJN [Advisement of rightd]{ 2, 16, 21; Ex. “D”" to
RFJN [Criminal transcript] at 3:4-6. Plaintiff sigd a four-page document
entitled “Misdemeanor Advisement of Rights, Waivend Plea Form”, which
freely acknowledges the guilty plea. Ex. “C” toJRF[Advisement of rights];
Plaintiff's plea was approved by the Court. EX: tBRFJN [Sentencing
memorandum]; Ex. “D” to RFJIN [Criminal transcrit] 4:5-6. Plaintiff admits
that the conviction has not been expunged, withdrawoverturned. Ex. “E” to
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Oyster Decl. [Stipulation re: Plaintiff's Convichg
1. PARTIES AND CLAIMS FOR RELIEF.
Plaintiff in this action is Preston Smith. Defands in this action are the

City of Burbank, the Burbank Police Department,i€&if Baumgarten, Officer
Edwards, and Officer Gunn.

Plaintiff's Complaint contains four claims for iefl— (1) a violation of his
Fourth Amendment rights pursuant to 42 U.S.C. 83198) California Civil Code
8§ 52.1, (3) intentional infliction of emotional thess, and (4) assault and battery
IV. STANDARD FOR MOTION FOR JUDGMENT ON THE

PLEADINGS.

Officer Gunn’s Motion for Judgment on the Pleadingbrought pursuant
to Rule 12(c) of the Federal Rules of Civil Proaedan the basis that the
Complaint fails to state a claim. “The princip#ference between motions filed

pursuant to Rule 12(b) and Rule 12(c) is the tifnding. Because the motions
are functionally identical, the same standard viene applicable to a Rule 12(b)
motion applies to its Rule 12(c) analogdworkin v. Hustler Magazine Inc., 867
F.2d 1188, 1192 (9th Cir. 1989).

The analogous Rule 12(b)(6) provides that an aatitl be dismissed for
failure to state a claim upon which relief may barged. Conclusory allegations
of law or unwarranted inferences of fact urgedh®/nonmoving party are
insufficient to defeat a motion to dismis®@ve v. Gwinn, 264 F.3d 817, 821 (9th
Cir. 2001) (emphasis added). In addition, a cewbligation to construe
allegations in the light most favorable to the norimg party does not mean that
those allegations must be construed in a lightrive to the nonmoving party, if
such a construction cannot reasonably be mé&tleMoreover, dismissal is
proper if there is either a “lack of a cognizaldgdl theory” or “the absence of
sufficient facts alleged under a cognizable lefgabty.” Balistreri v. Pacifica
Police Dept., 901 F.2d 696, 699 (9th Cir. 1990).
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V.  PLAINTIFF'S SECTION 1983 CLAIMS ARE BARRED BY HI S
CONVICTION FOR VIOLATING PENAL CODE § 148.
Plaintiff's Section 1983 claim against Officer Gua barred by the long-

standing doctrine that a civil rights plaintiff ¢t pursue a claim that could call
into question his criminal conviction. Hieck v. Humphrey, the Supreme Court
held that:
“[lln order to recover damages for allegedly undaasonal
conviction or imprisonment, or for other harm calibg actions
whose unlawfulness would render a conviction otesge invalid,
a 8 1983 plaintiff must prove that the convictiarsentence has
been reversed on direct appeal, expunged by exeacurtaer,
declared invalid by a state tribunal authorizethtaike such
determination, or called into question by a fedealrt's issuance
of a writ of habeas corpus.... A claim for damageariog that
relationship to a conviction or sentence that ladreen so
invalidated isnot cognizable under § 1983. Thus, when a state
prisoner seeks damages in a 8 1983 suit, thealisburt must
consider whether a judgment in favor of the pl&éintould
necessarily imply the invalidity of his conviction sentence; if it
would, the complaint must be dismissed....”
Heck, 512 U.S. at 486-487, 114 S.Ct. 2364.

“When a plaintiff who has been convicted of a crinmeler state law seeks
damages in a § 1983 suit, the district court masser whether a judgment in
favor of the plaintiff would necessarily imply tialidity of his conviction or
sentence.”Hooper v. County of San Diego, 629 F.3d 1127, 1130 (9th Cir. 2011)
(internal quotations and citations omitted). Hetanswer is yes, the suit is
barred.” Id.




Case 4

© 00 N O Ol A W N P

N NN NDNDNDNDNNNRRPRRRRPRPRPR PR
W ~N o 0 B~ WNPEFP O © 0N O O WN PR O

:10-cv-08840-VBF -AGR Document 21 Filed 04/18/11 Page 7 of 9 Page ID #:151

According toHeck, “if a criminal conviction arising out of the sarfaets
stands and is fundamentally inconsistent with thlewful behavior for which
section 1983 damages are sought, the 1983 actishbruismissed.'Smith v.
Hemet, 394 F.3d 689, 695 (2005 nithart v. Towery, 79 F.3d 951, 952 (9th Cir.
1996). “As the Supreme Court explained, the ralegaestion is which success
in a subsequent § 1983 action would ‘necessariphihor ‘demonstrate’ the
invalidity of the earlier conviction or sentenceden 8§ 148(a)(1).”Smith, 394
F.3d at 695; citingdeck, 512 U.S. at 487.

Federal district courts have held thick v. Humphrey bars a plaintiff's
Section 1983 action for excessive force absentffihad a conviction under Penal
Code § 148(a) has been invalidated by appeal er gttoceedingFranklin v.
County of Riverside, 971 F.Supp. 1332, 1336 (C.D.Cal. 19N0no v. County of
San Bernardino, 58 F.Supp.2d 1127, 1133-1134 (C.D.Cal. 1999)aBse
Plaintiff’'s conviction has not been invalidateds Bection 1983 claim against
Officer Gunn should be dismissed.

In the recent Ninth Circuit case idboper v. County of San Diego, the
plaintiff pled guilty to a violation of Californienal Code § 148(a)(1)d. at
1129. The plaintiff was arrested on suspicionetfyptheft and for possession of
methamphetaminedd. She did not dispute the lawfulness of her arrestdid
she dispute that she resisted arrédt. Instead, she contended that the arresting
officer used excessive force in response to hesarkd. In Hooper, a police dog
eventually bit the plaintiff's head on two occasaturing a struggle following
her arrest.ld.

Relying upon the California Supreme Court’s intetation of California
Penal Code § 148(a)(1) Wount, the Ninth Circuit stated that “a conviction under
§ 148(a)(1) requires only that some lawful polioaduct was resisted, delayed,
or obstructed during that continuous chain of evénitd. at 1131. The Ninth
Circuit ultimately concluded that the plaintiff ®viction inHooper did not bar
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her Section 1983 claim, stating “that a convictimnler California Penal Code §
148(a)(1) does not bar a § 1983 claim for excedsinee undeiHeck when the
conviction and the 8§ 1983 claim are based on diffeaction during ‘one
continuous transaction.’7d. at 1134.

Although the Ninth Circuit and the California Sapre Court have
identified factual scenarios in which a Penal C8d&8(a)(1) conviction would
not be inconsistent with a finding that a policediexcessive force, those factual
scenarios are not present he@mith, 394 F.3d at 696yount v. City of
Sacramento, 43 Cal.4th 885, 899 (2008). For exampleSmth, the plaintiff
alleged that the officers used excessive forcendunultiple interactions with
him, but the criminal records was inconclusiveaw/hat conduct was the basis
for the criminal conviction.Smith, 394 F.3d at 699. Without a better explanatio
for why the plaintiff was convicted, the Ninth Quitfound that the plaintiff
could have been convicted for conduct during thet @ncounter and still proven
excessive force during a later encounter withostiudbing the convictionld.

In this action, the criminal record prevents Riffifrom making the same
argument. As set forth in the statement of fabis,criminal record demonstrates
that Plaintiff violated Penal Code § 148(a)(1) dgrthe entire period of time that
he interacted with Officer Gunn. Neither Plaintifir his criminal counsel
limited the scope of the factual basis for Plaflstifjuilty plea. Ex. “E” to Oyster
Decl. [Criminal transcript] at 1:9-5:25. The crimal record, therefore, precludes
a finding that Officer Gunn used excessive force.

Furthermore, to the extent that Plaintiff's Settl®83 claim is based on a
false arrest allegation, this claim also fails.t Noly did Plaintiff plead guilty to
violating Penal Code § 148(a)(1), he also pledtgtd being under the influence
of cocaine — Health and Safety Code § 11550(a).“/&xto RJFN [Criminal
complaint]; Ex. “C” to RFJIN [Advisement of rightd]{ 2, 16, 21.

-
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VI. PLAINTIFF'S STATE LAW CLAIMS ARE ALSO BARRED BY HIS
CONVICTION FOR VIOLATING CALIFORNIA PENAL CODE §
148(a)(1).

The California Supreme Court has appliedHeek principle to claims
brought under California lawYount v. City of Sacramento, 43 Cal.4th 885, 902
(2008). “[W]e cannot think of a reason to distirgjubetween section 1983 and §
state tort claim arising from the same alleged onslaict..” 1d. Therefore,

Plaintiff's state law claims for California Civildle § 52.1, intentional infliction
of emotional distress, and assault and batteryldhmidismissed as well.
VII. CONCLUSION.

For the foregoing reasons, Officer Gunn requéststhe Court dismiss all

claims against him.

Dated: April 18, 2011 LAWRENCE BEACH ALLEN & CHORC

By /s/ _Nathan A. Oyster
Nathan A. Oyster
Attorneys for Defendant _
Burbank Police Department Officer Gunn




